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Ms Anne Cahill Lambert AM

Chairperson

ACT Remuneration Tribunal

PO Box 964

CIVIC SQUARE ACT 2608

Dear Ms Cahill Lambert

I am writing to provide some feedback and some observations to the Tribunal in relation to a number of matters that are discussed in the “Issues Paper” that the Tribunal released in December 2013 as part of its review of the entitlements of Assembly Members (MLAs).

Most of the matters I address reflect the Office of the Legislative Assembly’s (the Office’s) role in the administration of these entitlements and, for ease of reference, I have summarised the feedback and observations in the attached paper.
Apart from those observations dealing with the various entitlements, I wanted to address one very important consideration that deals with the timing of the conclusion of this review. This Office has, on a number of occasions over many years, observed that the timing of determinations for MLAs is out of kilter with the budget cycle. All too frequently, the Assembly’s administration (and, I assume the ACT Executive’s) has been confronted with determinations of the Tribunal that provide for increases in MLA remuneration payable from 1 July of the coming financial year, but which are not reflected in the budget for that year usually handed down by the Treasurer only weeks beforehand.
A solution would be to have the timing of the Tribunals’ annual review moved forward by about six to eight weeks, allowing for any determination to be issued by the end of April. I raise this particular issue again because, in the context of the current review, it appears that this particular problem will be far more acute this year.

In this regard, the Issues Paper(bottom of page 4) states that “It is intended that the Tribunal will conclude its investigation by May 2014”. While I appreciate that it would present additional challenges to the Tribunal, in addition to the demands already placed on it with its other reviews, I would argue that there are some compelling reasons for the results of this review process to be finalised in time for them to be fed into the 2014-15 budget, which the Treasurer is scheduled to hand down on Tuesday 3 June 2014.

I say this because the Issues Paper and related media comments seem to suggest quite strongly that the Tribunal:

1. is likely to determine a “significant” increase in MLA remuneration (ie an increase in MLA remuneration is far more probable than possible and any increase is likely to be beyond the normal annual indexation parameters such as CPI ); and

2. in addition to any increases in salary and additional salary – is likely to make other significant structural adjustments to MLA remuneration.

MLA remuneration is managed under two “Territorial” appropriations – one in the Office of the Legislative Assembly and one in the ACT Executive. The very nature of “Territorial” appropriations is that they are not, and cannot, be controlled by Ministers or Directors-General (or equivalent Statutory Office Holders). Once a determination is made that MLAs are to be paid X or Y, the relevant appropriations are adjusted accordingly.
It follows that the results of the current review can be expected to have a significant impact on the 2014-15 budget (and the out years) and, if those impacts are not quantified until after the budget process is finalised, it is almost certain that there will be insufficient appropriation available in 2014-15 to meet the cost that MLAs will be entitled to receive.

This is a significant issue but I invite the Tribunal to also consider the observations made in the attached document. As always, I would be more than happy to respond to any questions that the Tribunal might have in relation to this submission, or indeed in relation to any other submissions it has received on these matters.

Yours sincerely

Tom Duncan
Clerk of the Assembly

28 February 2014

Review of Entitlements for Members of the Australian Capital Territory Legislative Assembly – Remuneration Tribunal’s Issues Paper

Summary of Observations of the Office of the Legislative Assembly 
MLAs’ Vehicle Entitlements

I wish to clarify whether MLA vehicle entitlements will form part of the review because it is noted that this area of entitlement is not included in the list of items that the Tribunal intends to consider but, at the same time, it is not listed in the items that the Tribunal sees no need to review (refer page 4).

It is noted that, at page 33 of the Issues Paper (but in the Chapter dealing with Electorate Allowances) there are references to earlier submissions made by this Office that argue that the current allowance payable in lieu of a vehicle ($17,500pa) appears to sit well below the actual cost of providing a vehicle to an MLA (assessed at approximately $30,000 pa).

I would continue to argue that there is ample justification for MLAs who are not provided with a fully maintained vehicle by the Territory to be provided with a higher rate of allowance in lieu. I would also continue to argue that an option the Tribunal may wish to explore is the removal of the entitlement to be provided with a fully maintained vehicle and for MLAs to have their remuneration adjusted accordingly to address that entitlement being removed.

Territory provided mobile phones

At page 24 of the Issues Paper, the Tribunal makes certain observations about the situation of a MLA who is unsuccessful in seeking re-election, including the following (my underlining added):

During this period, if they use their government plated motor vehicle or government provided mobile phone, for example, they will be charged per diem for such usage.
I wish to clarify that non-Executive MLAs are not provided with mobile phones by the Assembly and are responsible for providing their own phones, in respect of which they are paid the relevant allowance determined by the Tribunal. Although the Office has no role in the administration of ministers’ entitlements, it is nevertheless my understanding that ministers are provided with mobile phones by the Territory.

Discretionary Office Allocation

There are three separate matters identified in the Issues Paper on this topic:

1. Throughout Part 7 of the Issues Paper(pages 28-33), reference is made to a Discretionary Office Allowance which the Issues Paper observes (my underlining added):

“... is an amount paid to non-executive members of the Assembly to enable the purchase of goods and services so that MLAs can fulfil parliamentary and electoral responsibilities.

I think it is important to clarify that each non-Executive MLA has access to an “allocation of funds” within the Assembly budget that is available to that MLA to meet certain expenses. It is not an “allowance” that the Assembly pays to the MLA. I appreciate there may not be a great distinction between the actual and described arrangement and it may not alter the Tribunal’s consideration of possible alternative models – but I felt it was important to be clear about how the current arrangements worked in practice.

2. Also, at pages 29 and 30 of the Issues Paper, the Tribunal notes that:

“If the Tribunal were to consider an electorate or communications allowance, it would first need to be assured that the discretionary office allowance would be abolished immediately.”
As outlined in earlier submissions and discussions about problems with, and alternatives to, the current arrangements associated with DOA, it would certainly be the case that any creation of an electorate or communications allowance would be matched by the dismantling of the current DOA arrangements. However, those earlier submissions and discussion have identified that there is a small sub-set of items that are currently provided to MLAs under the DOA arrangements that, for practical purposes, the Assembly would need to continue to make available to its MLAs and that it would be impractical for MLAs to acquire out of their own pocket. Two of the main examples we have used to illustrate this would include office stationery and some basic office printing and copying, but it might also need to extend to items such as office based software, where the Territory is the licensee.

However, I can assure the Tribunal that these items currently represent only a minor proportion of overall DOA expenditure (see note below) and it is envisaged that the bulk of DOA scheme, as it currently operates, could and would be dismantled. To avoid any confusion, any residual arrangement would be renamed (e.g. “Office Support Allocation”) to signify the change in arrangement.

Note:
(a) since the purchase of office stationery was introduced to the DOA arrangements in January 2011, the average annual expenditure per non-Executive MLA’s office has been approximately $420; and 


(b) since the charging for office printing and copying (ie the cost of output from the devices in MLAs office) was introduced to the DOA arrangements in January 2010, the average annual expenditure per non-Executive MLA’s office has been approximately $1,000.

3. The final matter identified in the Issues Paper on this topic concerns whether the Chief Minister, the Leader of the Opposition and the Speaker might have an additional amount of any communications or electorate allowance made available to them, over and above any amount that the Tribunal might decide should be payable to other MLAs.

I would argue that the inherent characteristics of such an allowance, and its intended purpose, are such that there is no basis for any distinction between the amounts of allowance by virtue of the MLA holding the respective offices referred to. The key arguments for the allowance are all related to MLAs being able to communicate with their constituents and the extent of that work is not heightened by virtue of also holding one or another of those particular offices.

That is not to say that a distinction in the level of any such allowance should not be made by reference to the size of the MLAs electorate – and that is a point also addressed in earlier submissions to the Tribunal on this matter.

Travel Allowance (other than study and accompanied travel allowances)
Section 8 of the Issues Paper discusses travelling allowance, though specifically not the study and accompanied travel entitlements that are discussed in a separate section.

The Issues Paper reflects on the adoption by the Tribunal – in the case of non-Executive MLAs travelling overseas – of the reasonable amounts determined by the Australian Taxation Office as a basis for determining the entitlements of those MLAs. It also identifies, as an option for consideration as part of the review that:
“Travelling allowance within Australia could continue to be aligned with the Commonwealth Determination, including the Chief Minister” 

It is also noted that the Chief Minister, in her submission to the Tribunal, endorses the alignment of MLAs travelling allowance rates with those applicable to Federal parliamentarians - which the Chief Minister points out are derived from the annual ATO determination. A comparison of the Federal MP’s travelling allowance rates shows close alignment to the amounts in the annual ATO determination, although it should be noted that the ATO rates take affect each year from 1 July whereas they do not appear to be adopted by the Commonwealth until around September each year.

I will return to this issue below but, first of all, I wish to draw the Tribunals’ attention to the fact that, contrary to the indication given in the Issues Paper, the current domestic travel allowance rates for MLAs are not aligned with the Commonwealth Determination (nor, by virtue of that fact, to the ATO Determination). Indeed, this Office observes that a sharp contrast currently exists between:

(a) the rates the Tribunal has determined are payable to MLAs when they travel domestically on Assembly or official business; and

(b) the reasonable allowances for the same destination based on the ATO determination.
The Tribunals’ attention is drawn to the fact that, for MLAs other than Ministers, the Leader of the Opposition and the Speaker (ie those MLAs who, under the Tribunal’s determination, receive a lower rates of domestic travel allowance) the Tribunal’s daily rate is lower for every destination than the reasonable amount that would be payable if the full daily ATO rates were used. Significantly, the difference between the two amounts varies considerably, ranging from less than $10 in the case of Sydney and Melbourne to over $100 in the case of Darwin and Perth. This disparity was highlighted late last year when a conference involving members of an Assembly Committee was scheduled to be held in Perth and the travel allowance entitlement of the three committee members was $100 per day less than the Committee Secretary (whose entitlements are aligned to the ATO rates) and who was scheduled to accompany the MLAs. As it transpired, the conference was cancelled so the travel did not eventuate – but it nevertheless highlighted the disparity.

In the case of the same comparison for Ministers, the Leader of the Opposition and the Speaker (for whom the Tribunal determines higher rates), there is also considerable variation between the two sets of rates but, unlike the lower tier of MLAs, the ATO rates are not universally the higher ones. In the case of Adelaide, Hobart, Melbourne and Sydney, the Tribunals’ daily rate is between $9 and $45 higher than the equivalent ATO rate; and in the case of Brisbane, Darwin and Perth, the ATO rate is between $30 and $110 higher.

I have provided, for the information of the Tribunal, an Annexure that summarises those differences.

If the Tribunal intends to create alignment with the Commonwealth rates (and, therefore, the ATO rates) this Office would strongly encourage the Tribunal to directly align the MLA rates to the ATO Determination on a continuing basis, and to make no direct reference to the Commonwealth rates. This would avoid the issue that appears to arise in the Commonwealth where there is a period of some months at the beginning of each financial year before that alignment is achieved; and it would also avoid the need for the Tribunal to update rates in its annual determination.

There is a further issue that it is important to clarify which relates to the entitlements of MLAs when they travel overseas. In her submission to the Tribunal, the Chief Minister observes that the entitlements of executive and non-executive MLAs are calculated on a different basis and she argues that:

“Such differentiation between executive and non-executive members seem arbitrary, unfair and should be standardised”

With great respect to the Chief Minister, there were very compelling arguments but to the Tribunal by the Assembly a number of years ago as to why the previous arrangements for calculating and administering the overseas travelling allowance entitlements of non-executive MLAs were administratively cumbersome. At that time, it was acknowledged by the Tribunal (and the Assembly’s administration) that the option being advocated by the Assembly was not suited to the typical overseas travel arrangements of ministers and, accordingly, differing arrangements were determined by the Tribunal.

However, I must draw the Tribunal’s attention to the fact that the driving force behind those differential arrangements was the existence of a study travel entitlement for non-executive members, which has never been available to ministers. If, as discussed elsewhere in the Tribunal’s Issues Paper (and which I discuss below), the study travel entitlement is to be abolished, the Assembly’s case for differential arrangements would no longer exist. If the study travel entitlement was retained, or even scaled back but continued to allow for overseas travel, I would continue to argue that the current differentiated arrangements are reasonable and necessary. I would be happy to elaborate on this if the Tribunal wished.

Study and Accompanied Travel Allowances

In Section 9 of the Issues Paper, the Tribunal identifies a number of options for consideration, and there are two of those in particular where I would like to make some observations.

The first is the:

“inclusion of opportunities for MLAs to attend Commonwealth Parliamentary Association meetings only”

It may assist the Tribunal to understand that, currently, the Assembly’s travel guidelines for non‑Executive MLAs set out four circumstances where MLAs will be regarded as travelling on Assembly business (and therefore attract travelling allowances as determined by the Tribunal). They are:

1. travel as part of service on an Assembly committee;

2. travel in accordance with non-executive members’ entitlement, as determined by the Remuneration Tribunal, to travel for the purposes of studies and investigations;

3. travel as a representative of the Assembly branch of the Commonwealth Parliamentary Association or as an office holder of the Association; or 

4. travel as a representative of the Assembly as determined by the Speaker.

I should clarify that my colleagues and I can only recall one occasion where the final category has been utilised – involving the invitation of all MLAs by the Commonwealth Parliament to Melbourne in 2001 to mark the 100th anniversary of Australian federation. But, despite its rare use, it remains a legitimate possibility.

The Issues Paper already canvasses the possibility that study and accompanied travel entitlements might be removed but it will hopefully be apparent to the Tribunal from the above that travel as part of an Assembly committee, though not frequent, is a legitimate form of official travel, in addition to any travel that an MLA may undertake as a representative of the Assembly Branch of the Commonwealth Parliamentary Association or as an office holder of the Association.

The other option being considered by the Tribunal that I would like to comment on is to:

“Limit any study travel until members have served for at least two years in the Assembly to maximise their understanding of their role within the Assembly and therefore gaps in their knowledge”
It is already noted that the Tribunal is contemplating the reduction or abolition of study travel entitlements and so, presumably, this option is presented as part of a “scaled back” entitlement.

The view within this Office is that, if some form of study travel entitlement is to be maintained, it might be unnecessarily restrictive to prevent MLAs from accessing that entitlement until after they have served two years in the Assembly.

Indeed, there might even be a converse argument to say that, if MLAs are to continue to have access to publicly funded study trips, it is more appropriate for MLAs to be undertaking those trips in the early part of their term so that they can pursue the benefits gained during the balance of their terms. Questions could legitimately arise if an MLA undertakes a study trip late in his/ her term.

In a similar vein, if the Tribunal feels that some form of study travel entitlement should be retained, it may wish to consider whether a limit should be placed on the number of study trips undertaken in a year or term, in addition to any monetary limit that would presumably apply. The reason I raise this issue is that there is a significant amount of administrative work involved for my Office for each occasion that a non Executive MLA seeks to undertake a study trip. I could expand on that work if the Tribunal wished but, simply put, there is far less cost of administration where an MLA undertakes a single more extensive study trip, compared to an MLA who undertakes multiple shorter trips.
The final issue that I feel I should canvass concerns what issues should be considered if the Tribunal opted to abolish, or curtail, the existing entitlement. In this regard, the Issues Paper includes an unambiguous statement that:

“The Tribunal is leaning towards making savings in this area to partially fund potential increases in other areas of the total remuneration package.”
I thought it may be important give the Tribunal some insight into the extent to which current non-Executive MLAs had utilised this entitlement so far in this Assembly. I say this because, if increases are made to all MLAs remuneration on the basis of another element of their entitlements being abolished or reduced – but the level of use of that entitlement has varied significantly, there might be claims of inequity or a need to consider implementation options.

As current and future reporting of entitlements will show (and based on approvals currently in place):

· One MLA has already fully utilised their 8th Assembly entitlement of $24,000;

· Another three MLAs will have utilised more than 50% of their entitlement by 30 June this year;

· All remaining MLAs will have used $3,000 or less of their entitlement by 30 June this year, including two MLAs who have not used any of their entitlement.

Contact Details

The Contact Officer in the first instance if the Tribunal , or its Secretariat, needed to clarify any issues in this submission, is the Office’s Director of Business Support, Mr Ian Duckworth ian.duckworth@parliament.act.gov.au or 62050181).

Comparison of Domestic Travel Allowances payable to MLAs under Current Rem Tribunal Determination vs ATO Reasonable Rates

Remuneration Tribunal Rates

Domestic rates of TA for MLAs are determined by the RT .

Ministers, the Leader of the Opposition and the Speaker receive a higher rate (described as Tier 1 for this comparison; other MLAs being Tier 2).

With both tiers, the RT determines a daily rate for (a) Syd/Mel; (b) for other capitals; and (c) for other than a capital city.

ATO Reasonable Allowance Rates

Each fin year, the ATO issues a determination of reasonable rates of T/A (payments above these rates introduces substantiation obligations).

The ATO rates use three income categories - the top tier of MLAs fit into the top ATO category and all remaining MLAs fall into the middle category.

The following table shows the t/a payable for each capital city (and a non capital city rate) for each Tier of MLA and compares that amount to what the reasonable ATO rate would be for a full day for that locality.
Country centers are ignored for the purposes of the comparison.

	Tier of MLA
	Location
	Rem Tribunal Rate
	ATO Rate Table
	Difference
	Higher

	1
	Adelaide
	$385.00
	$375.70
	$9.30
	RT

	
	Brisbane
	$385.00
	$418.70
	-$33.70
	ATO

	
	Darwin
	$385.00
	$450.70
	-$65.70
	ATO

	
	Hobart
	$385.00
	$361.70
	$23.30
	RT

	
	Melbourne
	$475.00
	$431.70
	$43.30
	RT

	
	Perth
	$385.00
	$492.70
	-$107.70
	ATO

	
	Sydney
	$475.00
	$431.70
	$43.30
	RT


	
	
	
	
	
	

	2
	Adelaide
	$300.00
	$353.20
	-$53.20
	ATO

	
	Brisbane
	$300.00
	$396.20
	-$96.20
	ATO

	
	Darwin
	$300.00
	$414.20
	-$114.20
	ATO

	
	Hobart
	$300.00
	$321.20
	-$21.20
	ATO

	
	Melbourne
	$365.00
	$373.20
	-$8.20
	ATO

	
	Perth
	$300.00
	$400.20
	-$100.20
	ATO

	
	Sydney
	$365.00
	$374.20
	-$9.20
	ATO
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